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From the Editor - This issue of A Lawyer's View is
distributed to inform our readers of recent regulatory
changes rather than a legal analysis of the topic.
✍ - Comments, criticisms, and suggestions for future
topics are welcome. - Call  Jerry Walz at  FTS 377-1122

Busy Period for New FAR Coverage
The period from February 8th to 18th has seen new
or revised final FAR rules in several important areas
including, ratification, prompt payments,  and con-
struction contracting labor regulations.

Ratification
After a lapse of almost four years the FAR had been
amended to include regulatory coverage for ratifica-
tion actions.  FAC 84-3 adds § 1.602-3, Ratification of
unauthorized commitments.  which provides that the
HCA [subject to agency regulations, the authority
may be delegated to a level no lower than the HCO]
may ratify an unauthorized commitment rather than
referring such actions to the General Accounting Of-
fice. The term “unauthorized commitment” is narrow-
ly defined as “…an agreement that is not binding
solely because the Government representative
who made it lacked the authority to enter into
that agreement on behalf of the Government.”
(emphasis added)  Obviously excluded from this
definition, and the scope of the FAR, are com-
mitments that are unauthorized for other rea-
sons. A few examples of the latter could include:
a prohibited cost plus a percentage of cost con-
tract; a commitment to buy a product for which an
appropriation is not available, such as personal busi-
ness cards; or a commitment made when funds are
not available. Unauthorized or otherwise nonratifia-
ble commitments which are outside of the scope of
the regulation may be subject to resolution by the
GAO under its claim procedures.
Limitations
Limitations include: (1) Supplies or services have
been provided to and accepted by the Government, or
the Government otherwise has obtained or will ob-
tain a benefit resulting from performance of the un-
authorized commitment; (2) The ratifying official
could have granted authority to enter or could have
entered into a contractual commitment at the time it
was made and still has the authority to do so; (3) The
resulting contract would otherwise have been proper
if made by an appropriate contracting officer; (4) The
contracting officer reviewing the unauthorized com-
mitment determines the price to be fair and reason-
able; (5) The contracting officer recommends payment
and legal counsel concurs in the recommendation, un-
less agency procedures expressly do not require such
concurrence; (6) Funds are available and were availa-
ble at the time the unauthorized commitment was
made; and (7) The ratification is in accordance with
any other limitations prescribed under agency proce-
dures.
The new section is effective on February 22, 1988.

53 FR 3688, February 8, 1988.
Prompt Payments

FAC 84-3 also adds a new Subpart 32.9, Prompt Pay-
ment,  to the Contract Financing part of the FAR.
§ 32.9 finally incorporates the provisions of OMB Cir-
cular A-125, Prompt Payment,  into the FAR. The
FAR now distinguishes between a “contract financ-
ing” payment and an “invoice payment” with the fol-
lowing definitions: (slightly abbreviated)
Contract financing payment 
As used in this subpart, “Contract financing pay-
ment,”means a Government disbursement … prior to
acceptance of supplies or services by the Government.
Contract financing payments include advance pay-
ments, progress payments based on cost under the
clause at 52.232-16, Progress Payments, progress

payments based on a percentage or stage of
completion … other than those made under
the clause at 52.232-5, Payments Under
Fixed-Price Construction Contracts or the
clause at 52.232-10, Payments Under Fixed-
Price Architect-Engineer Contracts, and in-
terim payments on cost-type contracts. Con-
tract financing payments do not include in-

voice payments.
Invoice payment
“Invoice payment,”… means a Government disburse-
ment … for supplies or services accepted by the Gov-
ernment. This includes payments of partial deliveries
that have been accepted by the Government and final
cost or fee payments where amounts owed have been
settled between the Government and the contractor.
… [I]nvoice payments also include all payments made
under the clause at 52.232-5, Payments Under Fixed-
Price Construction Contracts, and the clause at
52.232-10, Payments Under Fixed-Price Architect-
Engineer Contracts. Invoice payments do not include
contract financing payments.
Penalties on invoice payments
The distinction is important as only “invoice pay-
ments” are subject to interest penalties for late pay-
ment.

Davis-Bacon FAR Regulations
Finally, FAC 84-34, effective on February 29, 1988
provides coverage for Labor Standards for Construc-
tion in a new § 22.4.  No significant change from ex-
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